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At the risk of overgeneralising, it may be said that it 
is not a happy occasion when judges and lawyers get 
involved in matters of medicine. Doctors are called to 
heal. Theirs is the domain of saving, mending and in 
the case of obstetricians – to bring newborns into this 
world. This is the stuff of hope and purpose. But then 
tragedy strikes. A patient might sustain some injury, or 
yet more tragically pass away. The courts and lawyers 
get involved. The doctor might find himself faced 
with the unpleasantness and trauma of being sued or 
called to account before the profession’s disciplinary 
authorities; and having his competency, even 
integrity questioned. Much as we all wish that such 
situations never arise, errors and mishaps will occur. 
Unfortunately, these are the cases that eventually find 
their way to the courts where my colleagues and I sit. 

My address today focuses on one aspect of the 
interaction between medicine and the law, namely, 
when a patient sues a doctor for what might broadly 
be called medical malpractice. First I shall outline the 
foundations of the law on medical malpractice. Next I 
shall explore the ways in which the practice of medicine 
can potentially be affected by the medical profession’s 
consciousness of the risk of malpractice liability. I have 
in mind such phenomena as high insurance costs and 
the reported practice of “defensive medicine”. Finally 
I consider how these effects might be mitigated if we 
were to re-imagine our medical litigation paradigm.

The history of liability for medical malpractice
In modern times, medical malpractice primarily involves 
a branch of the law known as the law of negligence. 
In ordinary usage, “negligence” is simply a synonym 
for carelessness. But legally, a person is not obliged 
to compensate another just because he has been 
careless. Rather, he is so obliged only when three broad 
requirements are met. First, he must owe the other person 
a duty to take care. Second, he must have breached that 
duty by failing to exercise the standard of care that is 

required and imposed by the law. Third and finally, the 
other person must have suffered some kind of injury or 
damage as a result of the breach of that duty.1

The law of negligence is generally regarded as having 
been established as a coherent and principled body 
of law only in 1932, although the basic concepts and 
ideas that underlie it were probably in place a century 
or more before that.2 The notion of medical malpractice 
however pre-dates the law of negligence. From 
“ancient times”, the medical practitioner has been held 
to account for failing to exercise reasonable care in 
treating a patient. The reason for this was that medical 
practitioners exercised what is called a “common 
calling”3 and held themselves out to the community as 
having the required skill and competence to perform 
it. It was in the community’s interests that such persons 
should follow that calling with adequate care and skill, 
and they could therefore be sued if they did not meet 
the standard imposed by the law.4

Thus, the obligation of doctors to practise medicine 
with reasonable care and skill is not new, except that 
this is now situated within the framework of the law 
of negligence. And so, whether a medical malpractice 
suit succeeds or fails depends on whether the claimant 
patient can establish the three broad ingredients I 
mentioned earlier: a duty of care, a failure to meet the 
required standard of care, and damage being suffered 
as a result of that failure. 

It might be helpful at this point to outline each of 
these three ingredients. 

The ingredients of the tort of negligence 
As to the first ingredient, whether a defendant 
owes a claimant a duty of care will depend on three 
things.5 First, it must have been foreseeable that 
the claimant would suffer loss were the defendant 
careless. This threshold is easily crossed in the 



 5Evolving Paradigms for Medical Litigation in Singapore

context of medical malpractice. Second, there must 
be sufficient “proximity” between the claimant and 
the defendant. This signifies a certain directness of 
dealing or relationship between the parties usually 
focusing on the prospects of harm or injury being 
caused to one another as a result. Finally, there must 
be no considerations of policy that militate against 
imposing a duty of care. Of these, the “proximity” 
inquiry is usually the most challenging. However, there 
are certain categories of relationship which have long 
been accepted as possessing the required closeness 
and directness, the doctor-patient relationship being 
one of these. 

The second ingredient is that the defendant must have 
breached that duty by falling short of the standard 
of care expected of him. The standard of care is that 
of the reasonable man; and one falls short of this 
standard when one does what the reasonable man 
would not have done, or when one fails to do what 
the reasonable man would have done. Some of you 
must be wondering, who this reasonable man might 
be and how we are to know what he would or would 
not have done. Truth be told, the reasonable man is 
a judicial fiction; he is simply the embodiment of a 
value judgment made by judges about how people 
should behave in certain circumstances. That value 
judgment turns on a number of things, for example, 
the magnitude of harm that could result from the 
defendant’s actions, the degree of the risk of that harm 
eventuating, and whether there were any alternative 
courses of action available to the defendant. It hinges 
very much on the peculiar facts of the particular case.

The third and final ingredient requires the claimant to 
have suffered some kind of injury or damage as a result 
of the defendant’s actions. Embedded within this are 
at least two sub-requirements. One is that the damage 
must be of a type that the law recognises and protects. 
Physical injury to the person and physical damage to 
property are so protected. Emotional distress, by contrast, 
is not; although medically-recognised psychiatric harm 
is. The other sub-requirement is that the defendant’s 
actions should have caused the damage sustained by 
the claimant. Thus, if the damage would have occurred 
anyway regardless of the defendant’s actions, the 
necessary causal connection will not exist. 

This is no more than a broad sketch of how negligence 
law generally operates, but it will suffice for our present 
purposes. I now turn to the specific context of medical 
malpractice.

The modern law on medical malpractice
It is beyond question that a doctor owes a duty to take 
care to his patient. However, difficulties might arise 
in ascertaining when the doctor-patient relationship 
begins. Does it begin only upon a patient’s first face-
to-face consultation with the doctor? What if, prior to 
that, they had spoken on the telephone? These were 
broadly the facts of a High Court case heard about a 
decade ago.6 There, the judge held that the doctor, an 
obstetrician and gynaecologist, did not owe his patient 
any duty of care until she had consulted him at his clinic. 
The judge said that it would be “onerous and unfair” to 
medical practitioners if their duty of care “began even 
before the first consultation, and extended to cover 
telephone advice and/or opinions sought by callers 
who may not even become their patients later.”7 This 
aspect of the judge’s decision was later criticised by 
an academic, who thought that the judge’s views had 
been stated too widely and categorically.8

That is one potential complexity that can arise when 
considering the duty of care ingredient in medical 
negligence. Another question that might be of particular 
interest to some of you in the audience would be whether 
an obstetrician owes a duty of care to an as-yet unborn 
child that could give rise to liability after the child is born. 
This is an interesting question but one which I will have 
to leave for another day. Leaving these situations to one 
side, however, it will usually be a straightforward matter 
for a patient to establish that he was owed a duty of care 
by the doctor. 

The claimant patient must then show that the 
defendant doctor failed to meet the standard of care 
prescribed by the law. I have said that in the general 
law of negligence, the standard of care is that of the 
reasonable man. In the specific context of medical 
malpractice, the standard is that of the “ordinary 
skilled man exercising and professing to have that 
special skill”,9 or in other words, a reasonably skilled 
and competent doctor. 

The law has developed a test for determining whether a 
doctor has met the standard of care and this is referred 
to as the Bolam test because it was first set out in the 
English case of Bolam v Friern Hospital Management 
Committee. Bolam was decided by a single judge after 
trial; but the Bolam test has been endorsed by the 
highest courts in the UK and Singapore.

It is best to state the Bolam test in the actual words 
used by the judge:10
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[A doctor] is not guilty of negligence if he has acted 
in accordance with a practice accepted as proper by 
a responsible body of medical men skilled in that 
particular art. … Putting it the other way round, a man 
is not negligent, if he is acting in accordance with such 
a practice, merely because there is a body of opinion 
who would take a contrary view.

As the judge in Bolam saw it, the basis for this 
proposition was the “ample scope for genuine 
difference of opinion”11 in the realm of medical 
diagnosis and treatment.

The Bolam test thus rests to a significant degree on 
the acknowledgement that reasonably skilled and 
competent doctors can legitimately disagree about 
a course of treatment or even as to how they would 
interpret or respond to a given set of circumstances. 
Such disagreement is unsurprising given the limits of 
what we know. Medical knowledge is not complete; 
and current diagnostic techniques and technology 
can only go so far. Furthermore, medical decisions 
sometimes have to be made under intense time 
pressure. It might often be reasonable for a doctor to 
take any of a number of possible courses of action in 
any given set of circumstances. 

The Bolam test has had a practical impact on 
malpractice suits. So long as a defendant doctor is 
backed by experts who will testify that what he did in 
the circumstances was sound and proper, he stands 
a good chance of not being found to have acted 
negligently. To some, this seems to confer “near-
immunity [on] the medical profession from actions in 
negligence”.12

About four decades after Bolam came the Bolitho case,13 

which was decided by five judges of the UK House of 
Lords. In Bolitho, the court held that judges are not 
bound to exonerate a defendant doctor “just because 
he leads evidence from a number of medical experts 
who are genuinely of opinion that the defendant’s 
treatment or diagnosis accorded with sound 
medical practice”.14 The experts’ opinion must have 
“logical basis”15 and if that opinion is “not capable of 
withstanding logical analysis”, the judge may hold that 
it does not pass muster because it is not reasonable or 
responsible.16

The decision in Bolitho is often thought to have 
qualified the Bolam test. In some respects, it sought to 
subject defence experts to more judicial scrutiny and 

put decision-making power back into judicial hands. 
However, any shift away from the Bolam test that it 
signified was but a small one. The judges in Bolitho 
were quick to emphasise that “it will very seldom be 
right for a judge to reach the conclusion that views 
genuinely held by a competent medical expert are 
unreasonable.”17 In the vast majority of cases, they said, 
“the fact that distinguished experts in the field are of a 
particular opinion will demonstrate the reasonableness 
of that opinion.”18 The seeming tension between Bolam 
and Bolitho stems from the desire on the one hand, 
to recognise the room for reasonable disagreement 
between doctors, and on the other, to guard against 
the possibility of doctors escaping liability simply by 
persuading colleagues to say that what they did was in 
keeping with acceptable medical practice.

In Singapore, the Court of Appeal has accepted not 
only the Bolam test but also the decision in Bolitho 
in a 2001 case between Dr James Khoo and Mdm 
Gunapathy.19

Before I leave this and proceed to the third ingredient 
of negligence in the context of medical malpractice, 
I should point out one more thing. It has been said 
that a doctor’s professional functions may broadly 
be divided into three phases: diagnosis, advice and 
treatment.20 To the extent that courts accept that Bolam 
is good law, it is not controversial that it applies during 
the phases of diagnosis and treatment. But there is 
some controversy as to whether it also applies during 
the advice phase. This is the phase where the doctor, 
having isolated the likely problem, considers with 
the patient how best it may be addressed. There is an 
important element of patient autonomy here. Patients 
generally have the right to refuse treatment and here 
the law is concerned with whether the patient was 
given enough information to enable him to come to a 
decision. The usual complaint is that the doctor failed 
to warn the patient of the risks of a particular treatment, 
or otherwise failed to furnish relevant information. If 
the Bolam test were applied, whether the doctor ought 
to have furnished that information to the patient 
would depend on the opinion of other doctors. As 
long as a responsible body of doctors thought that 
withholding the information was compatible with 
sound and proper practice, the doctor would not 
be liable. However, there is an alternative view that 
where the giving of advice to patients is concerned, 
the opinion of doctors should not be determinative 
since it must ultimately contend with the question 
of patient autonomy. Moreover, the question of how 
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(b) the doctor who might indeed have done his best 
  in a difficult situation but failed, despite his best  
  efforts to get the desired outcome; and 
(c)  the public in ensuring that medical behaviour is  
  not distorted by the fear of litigation?

Potential effects of malpractice liability on the 
medical profession
Let me take the last point first by considering whether 
there is empirical support for the notion that doctors 
may end up making decisions and judgments with an 
eye not just on the patient but also the risk of a lawsuit. 
The phrase that is often used is “defensive medicine”. 
A practitioner’s text for lawyers defines this as “the 
process of conducting tests or treatment for legal 
protection rather than medical reasons.”22 A judge in 
the UK House of Lords has defined it as “the practice 
of doctors advising and undertaking the treatment 
which they think is legally safe even though they may 
believe that it is not the best for their patient.”23 

The legal system exists as an ameliorative mechanism 
to redress wrongs and restore balance in society when 
things have gone wrong. When the law functions as it 
is intended to, it serves a salutary purpose in raising 
standards of behaviour. However, the phenomenon of 
defensive medicine is predicated on doctors wanting 
to insulate themselves from the possibility of having 
to face a lawsuit. One can immediately see how this 
might play out either in an unwillingness to take 
necessary or at least reasonable risks or in shifting the 
risk calculus by opting for other risky options that may 
be less prone to litigation. If indeed this is the case, 
then the law has ceased to play that salutary role and 
we should be thinking about why it is so.

There is literature, mainly from the United States, 
supporting the view that awareness of malpractice 
liability does affect the behaviour of doctors.24 There, 
the problem of medical behaviour being influenced 
by the risk of malpractice liability has been said 
to be particularly acute in the O&G context.25  This 
has probably to do with the frequency with which 
O&G practitioners are sued. In the late 1980s it was 
estimated that O&G lawsuits represented almost one-
tenth of all medical malpractice claims in the United 
States and nearly half of all indemnity payments;26 
and in the years 1990 and 1991, 54% of all medical 
malpractice claims involved obstetrical care.27 In 
the latest survey on professional liability conducted 
in 2012 by the American Congress of Obstetricians 
and Gynaecologists, 77.3% of slightly over 9,000 

much information ought to be given seems to be 
neither beyond the competence of the judicial mind 
nor scientifically controversial. In any case, this is a 
contentious issue which has not been settled under 
our law.

I turn now to the final ingredient which is the element of 
causation. In medical malpractice cases, a patient usually 
goes to the doctor with an existing illness or injury. 
Left unchecked, that illness or injury could increase in 
severity and even lead eventually to death. Sometimes 
the patient’s condition might have already reached a 
stage where despite the best efforts of the doctor, nature 
cannot be prevented from taking its course. In such a 
situation, even if it turns out that the doctor breached 
his duty of care, he will not be liable because it was not 
his breach that caused the eventual injury. An English 
case from the 1960s illustrates this point.21 Three men 
went to the hospital complaining that they had been 
vomiting for three hours after drinking tea. The medical 
officer on duty told the men to go home and call their 
own doctors. It turned out that that the men had been 
poisoned by arsenic and one of them later died. The 
judge held that the medical officer had breached his duty 
of care. However, he also found that even if the medical 
officer had fulfilled his duty and admitted the men to 
hospital, there was little if any chance that the deceased 
would have been saved. The medical officer’s negligence 
therefore did not cause the man’s death and on this basis 
he was not liable.

It can thus be seen then that the essence of a 
malpractice claim rests in the assertion that the 
doctor failed to exercise due skill and care, which 
failure resulted in harm or injury to the patient. This 
can take the form of doing something he should 
not have done; or perhaps failing to do something 
he should have done. But this is easier said than it is 
established. Human experience tells us that the easy 
cases are those at the extremes: either the doctor was 
so obviously wrong that he should have no regrets in 
meeting the claim; or the claim is so obviously bad that 
it is unlikely to be pursued. The hard cases are the ones 
in the middle. Medicine is rarely straightforward and 
it is certainly not formulaic. Doctors may reasonably 
disagree over the correct diagnosis or what the best 
course of treatment might be.

How then should we strike a balance between the 
interests of:
(a) the patient who might indeed have a meritorious  
  claim to a remedy;

Evolving Paradigms for Medical Litigation in Singapore
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respondents from all over the United States reported 
that they had in the course of their professional lives 
experienced at least one professional liability claim 
filed against them.28 The frequency of malpractice 
claims in turn drives up the cost of medical insurance. 
In Singapore, according to a book edited by two 
members of your society Dr Kelvin Tan and Dr Tay 
Eng Hseon, as at 2003 O&G doctors paid the highest 
premiums within the medical profession.29 Is there 
something about the nature of O&G practice such that 
patients are more likely to sue when things go wrong? 
As Dr June Tan pointed out in correspondence with 
me leading up to this address, when patients go for 
an obstetrics procedure they do so because they are 
preparing to welcome a new life into their world and 
not because of illness. Inevitably, the expectations 
are positive rather than negative. By contrast, in most 
other areas of medical practice, patients go to their 
doctors in bad health and expect the worst. So when 
something does go wrong in the O&G context there is 
an especially difficult disconnect between the patients’ 
expectations and the reality they must confront and 
this might increase the impetus to sue in search of a 
channel to vent their hurt and the disappointment.

The 2012 American survey that I mentioned earlier 
suggests that the fear of malpractice liability does 
affect the behaviour of O&G practitioners. Out of 
the 9,006 respondents, 57.9% reported having made 
at least one change to their professional practice as 
a result of that fear and 6.2% of those who reported 
having made changes to their practice said that they 
had in fact stopped practising obstetrics altogether. 30 
This is not a new development. In 1989, the Institute of 
Medicine of the National Academy of Sciences in the 
United States released the results of a two-year study 
investigating the effects of liability on obstetric care 
and noted that obstetricians and family physicians 
increasingly reported that they were eliminating 
the obstetrics portion of their practices.31 Potential 
malpractice liability has also negatively impacted 
the training of young O&G doctors with residents 
not being given the opportunity to exercise a level of 
responsibility appropriate to their stage of training.32 
Another undesirable consequence of the fear of 
malpractice liability is the unwillingness or reluctance 
to provide care to high-risk patients, according to 
27.4% of the 2012 survey respondents who had made 
changes to their professional behaviour.33 There is 
anecdotal evidence to suggest that members of the 
legal profession or their spouses are deemed high-
risk!

Declining to treat high-risk patients or discontinuing 
the practice of obstetrics altogether are facets of 
defensive medicine sometimes categorised under 
an umbrella called “avoidance behaviour” where the 
focus is on getting out of the way. An unsatisfactory 
consequence of this is that the public’s access to 
essential medical services is curtailed. 

The second aspect of defensive medicine is called 
“assurance behaviour”, where the focus is on protecting 
oneself. This encompasses practices like prescribing 
more medication than medically indicated and 
suggesting additional, often invasive procedures such 
as biopsies to confirm diagnoses. In 2003, a survey 
conducted in Pennsylvania of 824 physicians from six 
specialties at high risk of litigation, including O&G, 
suggested that such assurance behaviour was fairly 
prevalent. Amongst O&G specialists, 59% of the survey 
respondents said that they “often referred patients to 
other specialists in unnecessary circumstances” whilst 
54% of the survey respondents reported that they 
“often ordered more diagnostic tests than medically 
indicated”.34 The obvious effect of this is to increase 
the patient’s medical costs without any corresponding 
medical benefit.

Moreover, there may be a shift from one type of risk 
to another. One important way in which defensive 
medicine has manifested in the O&G context in the 
United States is in the increased incidence of caesarean 
sections. In the late 1980s, the threat of malpractice 
suits was commonly cited by O&G practitioners as a 
consideration contributing to the increased rate of 
caesarean sections.35 This seems to have persisted. In 
the 2012 American survey I referred to earlier, among 
the 5,000-odd respondents who reported making 
changes to their professional practice as a result of 
the fear of malpractice liability, 23.8% said that they 
had increased the number of caesarean deliveries. In 
Singapore, the Caesarean section rates at KK Hospital 
rose from 4.8% in 1974 to 23.3% in 2000 and one of the 
reasons cited for this trend was the fear of malpractice 
suits.36

This is in spite of the existence of literature suggesting 
that the risks of the procedure are such that it should be 
avoided except where medically necessary. In a wide-
ranging study of more than 100,000 deliveries in nine 
Asian countries, not including Singapore but including 
our neighbours such as Thailand and Vietnam, it was 
found that intrapartum37 caesarean sections were 
associated with a higher risk of maternal morbidity 

Evolving Paradigms for Medical Litigation in Singapore



 9

resolution for private disputes, in particular, a process 
known as mediation. Unlike litigation, there is no 
adjudicator who makes a decision and imposes it on 
the parties in mediation. The role of the mediator is 
purely facilitative; any decision is made by the parties 
who therefore retain autonomy over the outcome 
and the process. It is possible, however, for a skilful 
mediator to suggest approaches to the dispute that 
yield solutions to the very problem the parties are 
troubled by. Moreover, all discussions that take place 
during mediation are confidential.

Of course, if the parties are unable to come to an 
agreement, they will have to proceed to litigation. In 
that sense, it is true that if mediation fails it merely 
prolongs the litigation process. But if it succeeds 
it saves parties a great deal of time and stress. The 
statistics in this respect are impressive. From 2011 
to 30 September this year, 73% of the 718 matters 
that went for private mediation administered by the 
Singapore Mediation Centre resulted in a settlement. 
The figures are even more encouraging in the specific 
area of medical negligence – a settlement was reached 
in 17 out of 19 cases, a success rate of 89.5%. 

It seems to me that the fear of medical malpractice 
might be reduced to some degree by a culture of 
taking mediation seriously by ensuring that all 
potential litigants are apprised of this avenue and also 
of its potential benefits. Indeed, there is some basis for 
thinking that mediation may be particularly apt in the 
medical malpractice context. It has been suggested 
that when patients sue, they do not necessarily do so 
for the money. What they may really want is a chance 
to be alone in a room with the doctor for 15 minutes.39 

Sometimes, they want an explanation, an apology or 
a real gesture of compassion and empathy more than 
they want to destroy the doctor’s reputation or to 
extract a large monetary payment. 

These things matter because in a patient-doctor 
relationship, both parties tend to have different 
perspectives and expectations. Patients often look 
up to their doctors as healers holding the solution to 
a problem that has become a source of dire fear and 
anxiety. To them, the doctor might be thought of as 
a miracle worker.40 On the other hand, the doctors’ 
primary concern might be to deal with the disease 
rather than the person. The doctor might not exhibit 
as much sympathy as the patient desires because 
that which the patient finds alarming and worrying, 
the doctor sees as routine.41 Doctors are also very 

than spontaneous vaginal delivery. In the study, 
maternal morbidity was defined to include admission 
to intensive care, blood transfusion, hysterectomy or 
internal artery ligation. Even though there seemed to 
be evidence that caesarean sections decreased the 
risk of foetal death or injury, the authors of this study 
concluded that caesarean sections should be done 
only where there exists some medical indication to 
improve the outcome for the mother or the baby.38 

It therefore does seem to be the case that the concern 
with defensive medicine is real and not imaginary. The 
detrimental effects of defensive medicine are apparent 
– higher costs; in some cases a denial of access to 
medical care and attention; and a tendency towards 
unnecessary or even sub-optimal medical decisions 
ironically taken in an attempt to limit legal risk. We 
would do well to avoid these potential pitfalls.

The difficulty is in addressing some of the concerns 
that doctors face while ensuring that disaffected 
patients can access the courts for solutions. Can we 
imagine a system of medical litigation that does not 
generate undue fear in doctors, while remaining 
substantively just? This might require us to re-think 
our medical litigation paradigm. Let me suggest some 
ideas to start the discussion.

Mediation
There is a saying in the legal profession that if losing 
the case is the worst thing that can happen to a 
litigant, then starting the case is the next worst thing. 
Litigation is frightening. It often takes place in the spirit 
of acrimony and has, in some respects, the hallmarks of 
a battle. It can ruin relationships, and the public nature 
of a trial means that dirty linen can be freely aired. 
The litigants themselves will almost invariably have 
to enter the witness box. When they do so, they face 
the daunting prospect of intense cross-examination 
by opposing counsel that can last days or even weeks. 
The whole process can drag on for years and during 
this time it will often feel impossible to get on with 
life as the ongoing litigation becomes a source of 
constant stress. On top of all this, there is the fear that 
inevitably comes with surrendering whatever control 
one has over the outcome of this frightening situation 
to a third party who may struggle to understand the 
technical issues in the case.

The pitfalls of litigation have become more widely 
recognised in recent years. The result has been a 
general push towards alternative methods of dispute 
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busy people and there is a limit to how much time 
they can spend with their patients. Doctors might not 
share every bit of information with the patient who 
he thinks of as a layman. However, in this day and age 
of the Internet, most patients will come armed with a 
little knowledge and may therefore feel disregarded 
when the doctor does not engage them as someone 
medically sophisticated and knowledgeable.42

Hence there is fertile ground for ill-will when things go 
wrong. But it also means that solutions might be found 
in righting the real problems of dashed expectations 
and miscommunications, which greatly differ from 
allegations of malpractice and incompetence.

Thus it may be helpful to think of mediation as 
potentially being the first port of call in the medical 
malpractice context. If even some medical malpractice 
claims can be resolved at this stage without the matter 
having to go to trial, I imagine it will be welcomed 
by all doctors. This will require the buy-in of the key 
stakeholders including the insurance companies, 
lawyers and the medical profession. 

To this end, in its effort to strengthen its outreach to 
the healthcare industry, the Singapore Mediation 
Centre, supported by MOH Holdings, launched a pilot 
Healthcare Mediation Scheme in April this year to offer 
subsidised mediation services for disputes between 
patients and healthcare institutions. 42 trained 
mediators accredited to the Singapore Mediation 
Centre were appointed by MOH Holdings as specialist 
healthcare mediators for this Scheme. 7 of these are 
medical doctors; Dr Joseph Sheares, a well-regarded 
cardiothoracic surgeon, is one of those on the specialist 
panel, while the others on the specialist panel have 
had experience in the healthcare industry. 

This Scheme offers incentives for parties to resolve 
their differences through a frank and confidential 
discussion, including by providing free mediation 
advice for those who need help deciding whether to 
go down this route as well as in preparing their case 
for mediation; and in certain cases even providing for 
a full subsidy of the mediation cost if there is an early 
settlement! 

In addition, since 2011, the Singapore Mediation 
Centre has worked with the Singapore Medical Council 
to implement a referral procedure, under which the 
Complaints Committee of the Medical Council may 
refer disputes between a complainant and a registered 

Medical Practitioner that are not in fact concerned 
with professional misconduct to mediation. 

In seeking to encourage more healthcare institutions 
to consider mediation as the first step in resolving 
disputes, the Singapore Mediation Centre has also 
managed to secure the pledge of several healthcare 
institutions and groups to become signatories to the 
Singapore Mediation Charter. The pledge signifies their 
commitment to resolve disputes outside traditional 
litigation channels.

A more inquisitorial and less adversarial approach
The considerations in favour of mediation lead me 
in turn to a second way to re-imagine our medical 
litigation paradigm. It consists of a shift from an 
adversarial approach to a more inquisitorial one. In 
the common law system, litigation is an adversarial 
process. Each side is represented by advocates who 
advance their clients’ case with full vigour. The central 
idea is that the best way for the truth to emerge is for 
each side to present its case and for its opponents to 
subject that case to critical examination and scrutiny. 
Much autonomy is afforded to the parties as to how 
they choose to present their own case and attack their 
opponent’s. The judge is more a referee than he is a 
director of the proceedings. This is to be contrasted 
with an inquisitorial approach, which is practised in 
civil law systems such as in France and Germany. There 
the judge is the one who asks the questions and directs 
the course of the inquiry. It is impossible to say that one 
system is always better than the other. The adversarial 
system has served us well throughout our history and I 
am certain this will not change. However, there may be 
some specialised areas where, for particular reasons, 
we may be better served by a less adversarial and more 
inquisitorial system. 

One disadvantage of the adversarial system is 
that it tends to polarise parties. Each party takes a 
position, which then comes under heavy attack from 
the opposing party. Parties become increasingly 
entrenched in their positions and are often unable 
to see things from any other perspective but their 
own. This can especially be so in an area like medical 
negligence in which emotions run very high and there 
is a clash between the patient who feels she has been 
wronged and the doctor who believes he has done his 
best. Such polarisation worsens the already-fractious 
relationship between parties, possibly to a point 
beyond repair. 
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out of the equation emotionally-charged matters of 
peripheral relevance that parties might otherwise 
be keen to put forward to cast their opponent in a 
negative light or just to give vent to their emotions. 
In the more clinical and detached atmosphere that a 
judge could cultivate, parties may be more candid and 
open, thus allowing the truth to emerge more easily. 
This might also prevent relations between the parties 
from deteriorating further, and perhaps parties might 
come round to the idea of working out their differences 
through mediation, even in the middle of proceedings, 
for mediation can be resorted to at any stage.

There is a further reason to explore this option carefully. 
Medical negligence cases will often have a significance 
that extends beyond the immediate facts of the case. 
Such cases might well reveal systemic or institutional 
weaknesses in the way medicine is generally practised. 
In that sense there is a strong public interest in the 
truth coming to light, so that lessons may be learnt and 
mistakes not repeated. A judge-led litigation process 
that is more inquisitorial in nature would seem more 
likely to facilitate this.

The Bolam test and the appointment of assessors
Let me turn to the third way in which we could possibly 
re-think our medical litigation paradigm. This has to 
do with the limitations of judicial expertise. Judges are 
not doctors. We certainly do not have the specialised 
learning and experience of a medical professional. 
And the last thing you want is a judge who sets out 
to educate himself in the intricacies of medicine by 
engaging in some internet research. All this poses a 
considerable difficulty in medical malpractice cases 
when the plaintiff and the defendant each call expert 
witnesses who then give conflicting evidence. How 
is the court to adjudicate on matters it knows little 
about? Let me return here to the Bolam test.

In the Gunapathy case there was some suggestion 
that the Bolam test is seen, at least in Singapore, as a 
solution to the problem of limited judicial knowledge 
of medical matters. Allow me to quote at some length 
from the judgment:45

…this court would politely decline the invitations of 
both counsel to enter the fray that is the arena of divided 
medical opinion. … [A] lawyer-judge undertakes such an 
enterprise at his own peril. … [M]edical arguments often 
take on a life of their own. Riposte follows rebuttal, as 
no two doctors seem to agree on the thorny issues that 
inhabit the frontiers of medical science. The lawyer-judge, 

A parallel might be found in the area of family law. 
There, too, emotions reach fever pitch; and since the 
divorce cases which eventually come before the courts 
are those in which the parties cannot reach agreement, 
those are also usually the cases in which parties 
most seethe with animosity. The hostility is usually 
exacerbated by the court proceedings. Such cases are 
often replete with allegation and counter-allegation 
of extra-marital affairs, physical, verbal or other abuse, 
and neglect of the children. It can be a challenging task 
for the judge to sift the truth from the exaggerations 
and outright falsehoods. In the public consultation 
exercise conducted by a Committee for Family Justice 
that was formed last year, one respondent astutely 
observed from personal experience that the adversarial 
system connoted a zero-sum game in which there is a 
winner and a loser. This encourages lawyers to “write 
in a skewed manner that distorts reality.”43 In July this 
year, the Committee for Family Justice recommended 
that family litigation move away from the adversarial 
model towards a more inquisitorial, judge-led process, 
in which the judge is empowered to guide and direct 
the proceedings proactively instead of relinquishing 
this prerogative to the lawyers, as is usually the case in 
the adversarial system. The Family Justice Courts were 
opened on 1 October 2014 and the details of its new 
working methods are in the process of being worked 
through, but those of us who are behind this initiative 
firmly believe that it will yield better outcomes in this 
area. 

The broad vision underlying our family justice reforms 
could well have a place in medical negligence litigation 
as well. Indeed the medical profession has indicated a 
preference for a less adversarial approach in the context 
of disciplinary proceedings, albeit for reasons that differ 
somewhat from those I have been discussing. This was 
noted in the report of the Singapore Medical Council 
review committee for disciplinary processes that was 
submitted to the Council in November last year.44 The 
adversarial mode was thought to increase complexity 
and become as much a fight between lawyers as a 
determination of fault or lack thereof. This is surely as 
much a consideration in medical negligence cases as 
it is in disciplinary proceedings, and so I imagine that 
the medical profession would also welcome a more 
inquisitorial approach in medical negligence litigation.

Judges have as their sole objective to find the truth 
and arrive at a just outcome. If they were to take 
the lead in the litigation process in these cases, they 
could keep the focus firmly on fact-finding and leave 
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while eminently equipped to follow such arguments, 
finds himself quite out of his depth when called upon 
to adjudicate over them. This is why the legal principle 
in [Bolam] restrains the Judiciary from treating medical 
experts as they would any other. … It would be pure 
humbug for a judge, in the rarified atmosphere of the 
courtroom and with the benefit of hindsight, to substitute 
his opinion for that of the doctor in the consultation room 
or operating chamber. We often enough tell doctors not 
to play god; it seems only fair that, similarly, judges and 
lawyers should not play at being doctors.
…
At the heart of the Bolam test is the recognition that 
judicial wisdom has its limits. A judge, unschooled 
and unskilled in the art of medicine, has no business 
adjudicating matters over which medical experts 
themselves cannot come to agreement. This is especially 
where, as in this case, the medical dispute is complex 
and resolvable only by long-term research and empirical 
observation. Furthermore, the lawyer-judge in “playing 
doctor” at the frontiers of medical science might distort 
or even hamper its proper development.

In these passages there are two different reasons 
advanced to justify the Bolam test. The difference 
between these two justifications is subtle but 
important. The first has to do with the limitations of 
medical knowledge. Reference is twice made to the 
“frontiers of medical science”, which reminds us that 
since there is an end to medical knowledge, there 
comes a point where, in effect, one doctor’s guess is 
as good as another. To the extent the Bolam test rests 
on this notion that doctors should not be penalised for 
acting reasonably in uncharted waters, it seems fair, 
legitimate and sensible.

The second justification, however, has to do with the 
limitations of judicial expertise in the field of medicine. 
The court in the Gunapathy case observed that judges 
are “unschooled and unskilled in the art of medicine” 
and noted that the Bolam test “restrains the Judiciary 
from treating medical experts as they would any other” 
– that is, any other experts.

The latter justification has been criticised.46 What 
makes medical science so special? There are many 
other fields of knowledge in which judges have little 
or no expertise. Matters of engineering, for instance, 
can be formidably technical and complex. So too 
matters of computer science. Yet in those fields there 
is no direct equivalent of the Bolam test, and no-one 
says to the judge that he has no business resolving 

or adjudicating upon differences of views between 
engineering or other scientific experts just because 
the judge himself is unschooled in these matters.

The precise justification on which the Bolam test rests 
may be important because it could have a bearing on 
how we should approach the expert evidence. Because 
of the Bolam test, lawyers are sometimes incentivised 
to “shop around until a sympathetic expert is found”. A 
survey carried out in the UK among expert witnesses 
in general revealed that many of them had been asked 
by lawyers to modify their reports or opinions, and 
some of them had in fact done so.47 As I said earlier, 
in theory expert witnesses owe a duty to the court 
to be impartial. But when a lot is at stake, as is often 
the case in litigation, reality might differ somewhat 
from theory. This may be exacerbated by the nature 
of the traditional adversarial process, which is that 
the expert takes a position that the opposing counsel 
will endeavour to demolish. A fairly common reaction 
is for the expert to become defensive and to focus on 
not looking silly. After all, his professional reputation 
might also be at stake. It is probably unfair to place 
the blame for this entirely on the Bolam test. However, 
a possible implication of this is that it might be 
dangerous to defer too much to the opinions of the 
experts in the name of judicial restraint on account of 
judicial inexperience.

While I am on this point about experts, let me digress 
briefly to mention a process known as “hot-tubbing”, 
which was developed with the aim of increasing the 
utility of expert evidence. Instead of experts taking 
the witness stand one by one, with no opportunity 
to engage one another, in “hot-tubbing” the experts 
sit side by side and give evidence concurrently. Each 
expert gives his reasons to support his conclusions 
while challenging the opposing expert’s conclusions 
and the latter has the opportunity to respond 
immediately. Throughout the process, the court and 
counsel can ask questions; counsel are also permitted 
to provide facts to support or challenge the reasons 
given by the experts. It is hoped that this will make 
the process of expert evidence more of a conversation 
and less of a quarrel and that this should lead more 
readily to experts finding common ground through a 
reasoned and reasonable discussion.

Even as we seek to improve the way we take in expert 
evidence, the courts will not and should not accept 
expert medical opinion unquestioningly. The Bolitho 
addendum makes it clear that judges should test the 

Evolving Paradigms for Medical Litigation in Singapore



 13

the witnesses, but I see no objection to this provided it 
is done in open court and provided that the parties can 
respond to the questions put by the assessor. Indeed, 
the judge may discuss points with the assessor at any 
point in time. But as I have said before, the assessor is 
not a substitute for the judge. 

Given the potential importance of an assessor’s views 
to the decision of the judge he is advising, it would 
be only natural for parties to wish to have some say 
in the identity of the assessor. This is something that 
is permitted by our Rules of Court, which provide 
that the court shall notify each party of the name of 
the proposed assessor and that parties are entitled to 
object to the appointment of that proposed assessor.55 
However, in order to prevent objections and counter-
objections from going on indefinitely, it is ultimately 
the court which decides who the assessor will be.56 

The appointment of assessors is not a universally 
acclaimed course of action. Some time ago a great 
Australian judge questioned the wisdom of using an 
assessor.57 Amongst other criticisms, he suggested 
that it was not clear how assessors would be an 
improvement over resolving technical issues using 
only the testimony of expert witnesses. Assessors, 
he said, would be a poor substitute for experts since 
parties could not cross-examine them. Moreover, if 
assessors were meant to be an addition to the experts 
deployed by the parties it would raise the costs of trial 
without discernible benefit. 

It should be noted first that this critique of the use 
of assessors comes from a perspective that is rooted 
entirely in the common law adversarial process. From 
that purist perspective, one might see the force of 
the point that it is best to leave the judge to his own 
devices and let him work through the arguments, the 
expert opinions and draw such conclusions as may 
emerge from cross-examination.

Even then, the position is not straightforward. It is 
no doubt true that on one level assessors do add 
to the costs of trial. After all they take time off to 
assist the court and should be remunerated for this. 
However, the hope is that their use will ultimately 
save costs because the judge should be able to 
understand the technical intricacies and reach the 
heart of the case more quickly with their assistance. 
If we are looking to move away somewhat from a 
pure adversarial model to one where the judge leads 
the inquiry, the assistance of an assessor seems 

logic of these opinions, and if they are then found 
wanting, they should be rejected. However, this leads 
to a paradox. On one hand the judge is expected to 
know enough to test the logic of expert medical 
opinion, which includes ascertaining whether the 
opinion controverts “known medical facts or advances 
in medical knowledge”.48 On the other hand the judge is 
also told that he “has no business adjudicating matters 
over which medical experts themselves cannot come 
to agreement”49 because he is unschooled in the art of 
medicine. 

In fact, there might be an alternative way of addressing 
or at least mitigating the problem of judicial 
inexperience in matters of medicine. It is a mechanism 
that has been available for at least two decades but 
it was invoked in the medical malpractice context for 
perhaps the first time just this year. I am referring here 
the court’s power to appoint assessors.50 The court 
can appoint an assessor on the application of the 
parties or it can do so on its own motion. Assessors 
are persons of skill and experience in the subject 
matter to which the legal proceedings pertain, and 
their appointment will invariably be most apt in cases 
of technical complexity. The function of the assessor 
is to assist the judge to come to grips with material 
that would be beyond his usual range of expertise 
and competence. I should emphasise though that the 
judge remains the sole decision-maker. In medical 
litigation, the court may therefore appoint a doctor 
with expertise in the relevant field to sit as assessor. 
Unlike an expert witness, the assessor is not called by 
any of the litigants and cannot be cross-examined. The 
assistance of assessors can be invaluable in furnishing 
the judge with the medical and scientific context and 
background that expert opinions may often assume 
without spelling out in detail.51  

There are no detailed rules or guidelines on how court 
proceedings are to be conducted with assessors. 
Indeed our Rules of Court state that an assessor “shall 
take such part in the proceedings as the Court may 
direct”.52 Thus what role an assessor plays in a given 
case is very much at the court’s discretion. The assessor 
may be asked to tender a formal report, or he may be 
called upon to give informal oral advice only.53 

At the trial, the assessor will sit alongside the judge. 
He may sit in for the entire trial or for part of it only. 
He is free to suggest to the judge questions to pose 
to the expert witnesses.54 There is a view that the 
assessor is not permitted to ask questions directly to 
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indispensable. On top of that, and this is where 
I come back to the need to minimise doctors’ fear 
of medical litigation, it might give doctors greater 
confidence in the process and may mitigate the 
dangers of defensive medicine. If mediation fails and 
the medical malpractice claim must be litigated, they 
have the assurance at least that a fellow professional 
who intimately understands the unique and perhaps 
often unseen challenges of medical practice is there 
to help the judge work through the intricacies of a 
mass of technical material.

I believe that the use of assessors might well be 
advantageously combined with a shift towards a more 
inquisitorial and judge-led litigation process. To take 
just one example, as positive a development as hot-
tubbing has been for receiving expert evidence, I am 
certain its value would be immensely enhanced in a 
medical case if the judge leading the experts’ conclave 
were assisted by an assessor. 

Undoubtedly, there would be many issues to work 
through. We would have to find doctors willing to set 
aside the time for this. We would need to consider 
how such resources should be funded. And we would 
benefit from guidelines or protocols to spell out 
how assessors can be used without compromising 
transparency in the judicial process. However, none of 
these seem to pose insuperable obstacles.

I should finally clarify that I am not saying that with the 
use of assessors, the Bolam test can or should be done 
away with. I only address one rationale for the Bolam 
test, namely that judges may lack the knowledge to 
assess the expert evidence. There remains another 
important justification, which is that doctors may 
legitimately disagree on approaches and probable 
outcomes because of the limitations of medical science 
and knowledge. But, the Bolam test, even so justified, 
has come under occasional fire from courts and 
academics. It is said that it carries the risk of occasional 
abdication of judicial responsibility;58 that deciding what 
a reasonable doctor would have done is sometimes not 
a matter of medical science but of society’s social, moral 
and political values;59 and that it provides a defence for 
doctors who lag behind the times.60 The validity of these 
criticisms have yet to be tested and the day may yet 
come when my colleagues and I find ourselves having 
to deal with the issue head on. 

Until then, for the avoidance of any doubt, I should 
make it clear that the determination of the standard of 
care in medical malpractice law remains governed by 
the Bolam test.

Conclusion
I began this talk by suggesting that doctors such as 
yourselves often view the law as an unpleasant and 
unhappy intrusion into medical practice. Certainly it 
can disrupt lives and careers or even destroy them. But 
when the fear of malpractice liability is at the forefront 
of doctors’ minds, this has the potential to adversely 
affect medical practice. It is not in the public interest 
if such fears were to lead to medical practices which 
are ultimately detrimental to society at large. Of course 
we cannot do away with malpractice claims. Indeed 
properly constructed, a legal system which upholds 
the possibility of such claims should result in rising 
standards and in that way serve the public interest. 
What I have put forward this evening are possible 
ways of re-thinking the way we might conduct medical 
litigation. These are not by any means radical changes 
but I believe that they may well serve us better when 
law and medicine must meet in the context of alleged 
medical malpractice.

I hope that these ideas can be aired and discussed 
with and within the medical community; and if there 
is interest, then with other stakeholders including the 
courts, so that together we might make an informed 
choice as to whether we should move in this direction. 
Such processes might reduce acrimony and increase 
the chances of medical negligence matters being 
settled out of court; and where this is not possible, one 
imagines that all parties would welcome a situation 
where the chances are enhanced of litigation being 
conducted in a focussed, targeted and clinical manner, 
with the judge being better-placed to understand 
the technical complexities and intricacies of medical 
science and practice. Perhaps, through a process of 
dialogue consultation and collaboration, we might 
find that the coming together of doctors and lawyers 
proves, after all, to be an occasion for constructive 
solutions to address an important issue that concerns 
us all.
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