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Clinical practice guideline is not intended to serve as a standard of medical care.  Standards of
medical care are determined on the basis of all clinical data available for an individual case and
are subject to change as scientific knowledge advances and patterns of care evolve.

These parameters of practice should be considered guidelines, based on the best available
evidence at the time of development.  Adherence to them will not ensure a successful outcome in
every case, nor should they be construed as including all proper methods of care or excluding
other acceptable methods of care aimed at the same results.  The ultimate judgement regarding
a particular clinical procedure or treatment plan, must be made by the doctor in the light of the
clinical data presented by the patient and the diagnostic and treatment options available.
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Medical negligence in obstetrics is especially complicated, because of the dual patient-hood

that is unique to this area.1  This dual patient-hood model persists especially where the child

can sue the obstetrician. This model is however, limited to the mother’s rights and interests.

The obstetrician operates under the “dual patient-hood” model insofar as there are no

maternal-foetal conflicts. While the mother and child usually share a set of congruent

interests, these sometimes diverge when the pregnant mother puts her choice above fetal

outcome. In such cases of maternal-foetal conflict,2  it is important to preserve the best

interests of the child, but this cannot circumvent the mother’s autonomy. The obstetrician

faces the competing interests of both mother and child and the law should provide an answer

to this dilemma. This paper will explore the various legal issues that arise in the birth of a

baby, and where there are maternal-foetal conflicts, seek to find a balance between the

various competing interests of the mother and unborn; and how the obstetrician should

respond to such a dilemma. The obstetrician should place the mother’s interests above the
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I.   INTRODUCTION

1 The development of the dual patient-hood, can be attributed to obstetric advancements. Mattingly has suggested
how advanced technology has allowed obstetricians to directly observe and treat the foetus, therefore changing the
maternal-foetal relationship from one of ‘unity’ to ‘duality’. See Susan S. Mattingly, “The Maternal-Fetal Dyad:
Exploring the Two-Patient Obstetric Model” in Sheila McLean, ed., Medical Law and Ethics, (Aldershot, Hants,
England; Burlington, VT: Ashgate/Dartmouth, c2002) at 325.

Specifically, the model adopted in this paper is largely similar to the “not-one-but-not-two” model, where
the rights of the unborn are inchoate and instead crystallizes upon birth. See John Seymour, Childbirth and the law,
(Oxford; New York: Oxford University Press, 2000) at 201.
2 Mair suggests that there are two types of maternal-foetal conflicts. The first is where the maternal conduct is
contrary to the interests and healthy development of the foetus. The second concerns Court-enforced Caesarean on
parturient women, who have indicated refusal to such treatment despite medical recommendation of such for the
foetus’ interests.  See Jane Mair, “Maternal-Foetal Conflict: Defined or Defused?” in Sheila A.M. McLean, ed.,
Contemporary Issues in Law, Medicine, and Ethics, (Aldershot; Brookfield, USA: Dartmouth , c1996) at 80; Jane
Weaver, “Court-ordered Caesarean Sections” in Andrew Bainham, Shelley Day Sclater and Martin Richards, eds.,
Body Lore and Laws (Oxford: Hart Publishing, 2002) at 238. The focus of this paper is on the latter conflict, which
will involve the obstetrician intimately.

Also see Frances H. Miller, “Maternal-Fetal Conflicts: Narrowing the Controversy” in Eric Matthews,
Michael Menlowe, eds., Philosophy and Health Care (Aldershot, Hants, Eng.; Brookfield, Vt. USA: Avebury,
1992) at 117. This article proposes a interesting 6-stage test in the obstetrician’s approach to maternal-foetal conflicts,
namely, whether the proposed treatment

i) is experimental, or if not,
ii) can be omitted with insignificant harm or easily reversible after birth, or if not,
iii) poses significant danger to the foetus, or if not,
iv) there is a significant chance of failure, or if not,
v) poses significant danger to the pregnant woman, or if not,
vi) is highly invasive to the pregnant woman.


